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IN THE SUPREME COURT OF THE 
STATE OF UTAH 
- "SHARON WINN, Natural Mother / 
and Guardian of PERRIS ZAN 
WINN, Deceased, 
/ 
Plaintiff and 
Appellant, 
/ 
vs. 
Case No. 14239 
THOMAS LEE STARKEY, JERRY SUE / 
GIBB, FAMILY PRINTER, and 
STATE OF UTAH DEPARTMENT OF 
HIGHWAYS, / 
Defendants and 
Respondents. / 
BRIEF OF APPELLANT 
STATEMENT OF THE KIND OF CASE 
This is an action brought by the Appellant as the 
natural mother and guardian of the minor Decedent, Perris Zan 
Winn, for the wrongful death of the Decedent, who was a pedestrian, 
and while crossing a road as a pedestrian was struck by a motor 
vehicle driven by the Respondent, Thomas Lee Starkey, and also 
struck by another motor vehicle driven by Jerry Sue Gibb, while 
driving a motor vehicle owned by Family Printer. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
DISPOSITION IN THE LOWER COURT 
The Defendant, State of Utah Department of Highways, 
by stipulation of Appellant was dismissed as a Defendant in 
the Lower Court and the Lower Court granted to the Respondents, 
Thomas Lee Starkey, Jerry Sue Gibb, and Family Printer, a Motion 
to Quash Service of Process (R-39). 
RELIEF SOUGHT ON APPEAL 
Appellant seeks reversal of the Order of the Lower 
Court granting Motion to Quash Service of Process upon the 
Respondents and seeks to have the action remanded to the Lower 
Court for trial and determination of the negligence of the 
Respondents, and for the further determination of the damages 
suffered by the Appellant as a result of the wrongful death 
of the minor Decedent who was struck by motor vehicles driven 
by the Respondents and allegedly resulting in the demise of 
the Decedent due to the negligence of said Respondents, 
STATEMENT OF THE FACTS 
, The Appellant filed a Complaint naming Thomas Lee 
Starkey, Jerry Sue Gibb, and Family Printer, together with 
John Does One through Five as Defendants, on November 15, 1971, 
on behalf of herself as the natural mother and guardian of 
her son, PerrisZan Winn, who was killed when struck by a motor 
-2-
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vehicle driven by Thomas Lee Starkey and again was struck by 
a second car driven by Jerry Sue Gibb, the latter vehicle being 
owned by the Respondent, Family Printer. (R-l) 
The Decedent was struck by both cars while crossing 
Harrison Boulevard as a pedestrian, as set forth in the Complaint, 
and that his demise was the result of the negligence of the 
• • • / . ' 
Respondents. (R-l) 
No service of Summons was made on the first Complaint, 
but an Amended Complaint was filed on November 8, 1974, wherein 
the Appellant named the original three Respondents set forth 
in the previous Complaint and as an additional party Defendant, 
the State of Utah - Department of Highways, was named in the 
Amended Complaint. (R-3,-7) 
An Answer to the Amended Complaint was filed by the 
State of Utah on April 24, 1975, (R-8,-11). 
On May 8, 1975, a Summons on the Amended Complaint 
was filed (R-14), together with attached Affidavits of Service • 
(R-15,-16,-17, and 18), wherein was set forth Affidavits sworn 
by the service person, William T. Gossett, who stated under 
oath, that the Summons and Amended Complaint had been received 
by the Service Officer on the 19th day of November, 1974, to 
be served upon the Respondents, Thomas Lee Starkey, Jerry Sue 
-Gibb, Family Printer, and State of Utah, and -that all of them 
-3-
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were so served on the 15th day of April, 1975. 
The Respondents, Thomas Lee Starkey, Jerry Sue Gibb, 
and Family Printer, did not file an Answer, but made a special 
^-appearance for the purpose of submitting to the Court a Motion 
to Quash Service of Process, upon the allegation that the Summons 
was not issued within three months after filing of Complaint 
against the aforesaid Respondents, and that the Summons was 
not served upon the Respondents within one year after the filing 
of the Complaint. (R-12) 
The Lower Court ruled that in accordance with the 
ruling of this Court in the case of Dennick vs. Powers, 536 
P.2d 135, (1975), that the Court was compelled to grant the 
Respondents1 Motion to Quash Service of Process. (R-26) 
Following withdrawal of previous Counsel retained 
by Appellant (R-24,-27), present Counsel was retained on behalf 
of Appellant (R-25), and a Motion for Rehearing was filed by 
new Counsel (R-29)• 
Order of the Court was again issued quashing service 
of process (R-39) and appeal was made to this Court (R-44). 
ARGUMENT 
POINT I 
SERVICE OF PROCESS WAS TIMELY MADE. 
The original Complaint in this action was filed on 
-4-
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November 15, 1973, (R-1) and said Complaint did name John Does 
One through Five, but did not specifically set forth the Utah 
State Department of Highways and no service of Summons was 
made as to this Complaint. 
An Amended Complaint was subsequently filed on 
November 8, 1974, (R-3) and specifically set forth in place 
of one of the John Does the Utah State Department of Highways, 
together with the original three Defendants named therein. 
The Summons on the Amended Complaint filed on May 8, 1975, 
was (R-14) actually issued by delivery up of same to William T. 
Gossett on November 19, 1974, who thereupon made service upon 
all of the Respondents herein set forth on April 15, 1975. 
(R15-18) Each of the parties, Respondents, being served by 
individual Summons showing the aforesaid date of issue and 
being timely as to the issuance to William Gossett. 
It is set forth in Rule 4(a), Utah Rules of Civil 
Procedure, that: 
The Summons may be signed and issued by the Plaintiff 
or his attorney. A Summons shall be deemed to 
have issued when placed in the hands of a qualified 
person for the purpose of service. Separate Summonses 
may be issued and served. (b) If an action is 
commenced by the filing of a Complaint, Summons 
must issue thereon within three months from the 
date of such filing. The Summons must be served 
within one year after the filing of a Complaint 
or the action will be deemed dismissed, provided 
-5-
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that if in any action brought against two or more 
Defendants in which personal service has been 
obtained upon one of them within the year, the 
other or others may be served or appear at any 
time before trial. 
The Court relied heavily upon the case of Dennick 
vs. Powers, 536 P.2d 135, (1975), in setting forth the basis 
of the Court's denial of the objections of the Appellant and 
granting of a Motion to Quash Service of Process. 
Dennick vs. Powers, supra, is an action wherein the 
Plaintiff filed his Complaint on September 13, 1972, and on 
June 10, 1974, the Defendants appeared specially and moved 
that the Complaint be dismissed in accordance with the provisions 
of Rule 4(b), Utah Rules of Civil Procedure, and the Court 
in a hearing on September 23, 1974, ordered that the Plaintiff 
file evidence of Service of Process by October 21, 19 74. The 
Plaintiff did not file the Return of Service of Summons with 
the Clerk of the Court until October 22, 1974, and thereupon 
the Court dismissed the Complaint in substance upon the failure 
of the Plaintiff to obey the Order of the Court. 
In the instant matter before the Court, there was 
an issuance of the service by delivery of Summons to William 
Gossett for purpose of delivery and service upon the Respondents. 
The Rules specifically provide under 4(a) Utah Rules 
of Civil Procedure, that "a Summons shall be deemed to have 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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issued when placed in the hands of a qualified person for the 
purpose of service"• The record clearly illustrates and evidences 
to the Court, by the Affidavit of the Service person, that 
such process had been duly issued to a qualified person for 
the purpose of service and service was made within one year 
of the issuance of the Amended Complaint. 
There is nothing in the record to challenge the validity 
of the Affidavit of the Service person, William Gossett, nor 
to deny to him the qualifications as set forth in Utah Rules 
of Civil Procedure 4(d)(1) thereof. 
It is further submitted to the Court, that there 
is no basis for the relation back of the Amended Complaint 
to the original Complaint, in that there was no service of 
the original Complaint and the issuance of an Amended Complaint 
with a new party substituted for the John Doe constituted an 
entirely new Complaint, and the service of Summons timely in 
accordance therewith did not require any relation back of an 
Amendment as provided for under Rule 15 (c). 
At the time of the rendering of the Memorandum Decision 
by the Lower Court, the Lower Court also cited the Fiberboard 
Paper Products Corporation vs. Dietrich, et al, 475 P.2d 1005, 
Oct., 1970, and this Court held that Summons was dated 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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April 1, 1969, but was not in fact issued until September 24, 
1969, and that jurisdiction was not obtained by reasons set 
forth by this Court on page 1006 of Pacific Reporter as follows: 
While the Summons was dated by Plaintiff's Counsel 
on April 1, 1969, the same was not in fact issued 
for more then six months thereafter. Rule 4(a), 
Utah Rules of Civil Procedure, provides that a 
Summons shall be deemed to have issued when placed 
in the hands of a qualified person for the purpose 
of service. It is quite apparent that the Summons 
served upon the Defendant, Ronald W. Dietrich, 
was not timely issued. 
It is submitted to the Court, that the record clearly 
shows that in the instant matter before the Court, the Summons 
was placed in the hands of a qualified person for the purpose 
of service and in fact was served timely as provided by all 
of the Rules under the Utah Rules of Civil Procedure. 
It was determined in Askwith vs. Ellis, 85 Ut. 103, 
38 P.2d 757, that where a Complaint is filed and no Summons 
is issued, that an abandoned Complaint filed seven years after 
filing of' the original Complaint was not barred by the Statute 
of Limitations, since the original Complaint constituted the 
commencement of the action, and the case not having proceeded 
to its merits or not being dismissed was still pending. 
It is further submitted to this Court, that the time 
of filing pleadings, including a Service of Summons, is largely 
a matter within the discretion of the trial Court, and where 
no opposite party has been prejudiced, that the permission 
-8-
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of the Court to file a pleading not timely is strictly a matter 
of Court, discretion as was held in State Bank of Sevier vs. 
American Smith and Plastic Company/ 80 at. 215/ 10 P.2d 1065. 
It is specifically provided under 78-12-40/ Utah 
Code Annotated as amended 1953/ which allows a refiling of 
an action/ failure of which has not been on its merits/ within 
one year after the date of such failure, and that the Court 
has authority under Rule 4(h) to allow any process and proof 
of service to be amended at the discretion of the Court, unless 
it clearly appears that material prejudice would result to 
the substantial rights of the parties against whom the process 
issued, and that in the instant matter before the Court, there 
can be no material prejudice as to any of the parties, and 
further, that in furtherance of justice, the filing of an Amended 
Complaint filed in accordance with Rule 15 of the Utah Rules 
of Civil Procedure, that the Court has discretion and authority 
as is set forth in Graham vs. Street, et al, 166 P.2d 524, 
Sup. Ct. of Utah, (Feb., 1946), wherein this Court reaffirmed 
the principles laid down in the case of Hartford Accident and 
Indemnity Company vs. Clegg, 103 Ut. 414, 135 P.2d 919, in 
allowing an amendment to a cause of action, and stated: 
In the furtherance of justice, the Court has the 
power to broadly interpret pleading statutes where 
there would be no injury to substantive rights 
of the parties by such ruling. 
-9-
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It is submitted to this Court, that the necessity 
for the filing of an Amended Complaint was necessitated by 
reason of the discovery by Counsel what was believed a basic 
cause of action as against the State of Utah Department of 
Highways, and that the addition of that party as a Defendant 
in the original action was deemed essential to the cause of 
the Appellant. 
In Bator vs. Hungarian Commercial Bank of Pest, 90 
F.Supp. 609, U.S.D.C, S.D. New York, (1950), the Federal District 
Court defined the difference between an Amended Complaint and 
a Supplemental Complaint by stating that an Amended Complaint 
alleges facts existing at time the action was commenced, while 
a Supplemental Complaint alleges fact which have arisen or 
have been discovered after pleading; and the Court further 
held that an Amended Complaint supersedes an original Complaint, 
while a Supplemental Complaint ordinarily adds to such pleading. 
The District Court further held that an Amended and Supplemental 
Complaint is regarded as if it were an Amended Complaint and 
such a Complaint renders the original nullity and the action 
proceeds as if it had never existed. 
In Campbell vs. Deddens, 518 P.2d 1017, 21 Ariz.App. 
295, C.A. of Arizona, (1974), the Court held that an Amended 
-10-
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Complaint superseded an original Complaint which then became 
functus officio, and since Amended Complaint took place of 
original, all subsequent pleadings were based upon Amended 
Complaint so that Defendant's Answer to Amended Complaint became 
his first responsive pleading to the merits of claim, even 
though he had responded to the original Complaint, and all 
subsequent proceedings were to be regarded as based upon an 
Amended Complaint. 
Hutchins vs. Priddy, et al, 103 F.Supp. 601, U.S.D.C., 
W.D. Missouri, (1952), is an action wherein the Court held 
that an amended pleading, which is complete in itself and does 
not refer to a prior pleading, supersedes the prior pleading 
so as no longer remains a part of the record in action. 
CONCLUSION 
It is submitted to this Honorable Court, that in 
the interest of justice where there has been an Amended Complaint 
naming an entirely additional Respondent and wherein Summons 
was timely issued to a qualified person for service, and such 
service was made timely in accordance with the Statutes in 
the State of Utah, and where there is no evidence of any detriment 
or injury to the defense of the Respondents by reason of such 
service and procedure, that in the interest of justice, the 
cause of action alleged here seeking redress for the wrongful 
-11-
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death of the minor pedestrian is an action properly filed with 
the Clerk, properly served, and a just cause which should be 
remanded to the Lower Court for determination of the injury 
and damages suffered by the Appellant as a result of the alleged 
negligence of the Respondents. 
Respectfully submitted, 
PETETN. VLAHOST of VLAHOS & KNOWLTON 
Attorneys for Appellant 
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